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The Lapeer County Clerk has filed a conplaint for
superintendi ng control pursuant to MCR 3.302. W are called

to determ ne whet her Lapeer Circuit Court Local Adm nistrative



Order No. 2002-01 (LAO 2002-01)! i nperm ssibly assigns duties
of the county clerk to the staff of the famly division of the
circuit court. W note, however, that a new plan for the
operation of the famly division of the circuit court nust be
agreed upon by July 1, 2003. See Suprene Court Adm nistrative
Order No. 2003-2. This adm nistrative order requires that the
clerk be given the opportunity to participate in the
devel opnment of the plan provisions for managi ng court records,
and the clerk may file a statenment of concurrence or
di sagreenent with the records- managenent portion of the plan.
The order also calls for nediation of disagreenents at the
Suprene Court’s direction. Because LAO 2002-01 is no | onger
t he operative plan, having expired on July 1, 2003, we decline
to comment on it specifically, but we issue this opinion
pursuant to our rul e-maki ng authority, Const 1963, art 6, § 5,
to provide guidance to «courts as they craft future
adm ni strative orders. The complaint for superintending
control is dismssed.

After careful review of the constitution, we conclude
that the clerk of the court nust have the care and custody of

the court records. Further, the circuit court clerk is to

Al t hough plaintiff refers to LAO 2000-01 in her brief,
the Lapeer Circuit Court is currently operating under LAO
2002- 01. Plaintiff did recognize LAO 2002-01 in her
suppl enment al pl eadi ng and expl ai ned that LAO 2002-01 did not
alter her position.



performmnisterial duties that are noncustodial as required
by the court.

Because a clerk’s <care and custody function is
contenpl ated by Const 1963, art 6, 8§ 14, as evidenced by our
hi stori cal understandi ng of that provision, the circuit court
cannot interferewiththe circuit court clerk’ s constitutiona
obligation to performthat function. The custodial function,
however, is a limted one. In acting as custodian of the
records, the clerk i s responsi ble for ensuring the saf ekeepi ng
of the records. Havi ng care and custody of the records,
however, does not inply ownership of the records. Rather, the
clerk’s custodial function entails safeguardi ng the records on
behalf of the <circuit court, and neking those records
avai lable to their owner, which is the circuit court. The
clerk is also obligated to make the records available to the
public, when appropriate.

Beyond having the care and custody of the court’s
records, the <circuit <court <clerk is also to perform
noncust odi al m nisterial duties as directed by the court. The
determ nati on of the precise noncustodial mnisterial duties
that are to be perfornmed by the clerk, including their
exi stence, scope, and form is a mtter of court
adm nistration and is therefore reserved exclusively for the

judiciary under Const 1963, art 3, 8 2, Const 1963, art 6, §



1, and Const 1963, art 6, § 5. This judicial authority
includes the discretion to create, abrogate, and divide
between the clerk and other staff, noncustodial mnisterial
functions concerning court adm nistration.
| . FACTUAL AND PROCEDURAL H STORY

I N Lapeer Co Clerk v Lapeer Circuit Judges, 465 M ch 559,
561-564; 640 NWad 567 (2002), this Court sumarized the
factual history of the case.

In 1996 PA 388, the Legislature created the

famly division of the circuit court. See MCL

600. 1001 et seq., effective January 1, 1998. The

act consol i dat ed in t he famly di vi si on

jurisdiction of many types of proceedings fornerly

heard in the circuit court and the probate court.
See MCL 600. 1021.

MCL 600.1011(1) provides for the devel opnent
of a plan for the operation of the famly division
in each judicial circuit:

“Not later than July 1, 1997, in each judici al
circuit, the chief circuit judge and the chief

probate judge or judges shall enter into an
agreenent that establishes a plan for how the
famly division will be operated in that circuit

On February 25, 1997, this Court issued
Adm ni strative O der No. 1997- 1, entitled
“I'nmpl enentation of the Famly Division of the
Crcuit Court.” The order required all chief
circuit and probate judges to “develop a plan for
the inplenentation and operation of the famly
division, and to identify the manner in which

services will be coordinated to provide effective
and efficient services to famlies by the famly
division of the circuit court.” Chief judges were

required to seek input from judges, court staff,
and other entities providing service to famlies
within the jurisdiction or who will be affected by
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the operation of the famly division. The order
required filing of plans with the State Court
Adm nistrative Ofice and approval by that office
bef ore i npl ementation

According to the affidavit of the chief judge
of the Lapeer GCircuit Court, he followed the
i mpl ementation directive and net wth the judges in
the circuit. It was agreed that the famly division
woul d be staffed with the enpl oyees of the probate
court, who were trained in and accustoned to
dealing wth juvenile cases and other natters
formerly within the jurisdiction of the probate
court. To inplenment the plan, Local Adm nistrative
Order No. 2000-1 was adopted on February 2, 2000,
provi di ng:

“I'n order to inplement the changes required by
the legislation creating the Fanmi |y Division of the
Circuit Court (PA 374 and 388 of 1996), to enhance
and clarify the procedures to be followed in the
new Fam |y Court, to clarify the role of the County
Clerk in the operations of the Famly Court, to
merge the procedures previously followed in
juvenil e, child protective pr oceedi ngs and
ancillary proceedings into the Famly Court, to
maintain the Court's data entry system and to
adopt new procedures for efficient adm nistration
of the Famly Court, the Court issues the follow ng
adm ni strative order:

“l. The County Clerk will continue to accept
pl eadi ngs, maintain files and conplete entries into
the Court's data systemin all donestic cases and
PPCs and shall be responsible for the care and
mai nt enance of those records.

“2. The Famly Court staff will continue to
accept filings, maintain files, prepare orders and
conplete entries into the Court's data system in
all juvenile cases, child protective proceedings,
nanme changes, adoptions, and ancillary proceedi ngs
and shall be responsible for the <care and
mai nt enance of those records.

“3. The Fam |y Court staff will be responsible
for scheduling all juvenile cases, child protective
proceedi ngs, nane changes, adoptions, and ancillary
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proceedings. In addition, the Famly Court staff
wil | be responsible for making referrals,
scheduling hearings, preparation of orders and
arranging pretrials and trials in donmestic cases.
The Famly Court staff wll nmake appropriate
entries into the Court's data systens of these
proceedi ngs.

“4. The County Clerk staff will continue to
manage the notion day dockets, no-progress docket
and non-service dismssals in domestic cases. The
County Cerk staff wll continue to attend the
domestic noti on docket sessions of the Fam |y Court
and make appropriate entries into the Court's data
system of those proceedi ngs.

“5. The Family Court staff shall continue to
be responsible for all filing fees, receipts,
di sbursenents and accounti ngs for support paynents,
restitution, admnistrative and program fees, and
child care funds received in juvenile cases, child
protective proceedi ngs, name changes, adoptions and
ancillary proceedings. The County Cerk shal
continue to accept all filing fees in donestic
cases for the Famly Court.

“6. Local Administrative Oder 1999-2 is
her eby resci nded and replaced by this order.

“This order is issued pursuant to MCR 8.112
and will be effective upon approval by the State
Court Adm nistrator. The matters covered in this
order will be reviewed on an ongoing basis and this
order will expire on Decenber 31, 2000, unless
ext ended by order of the Court.”!?

On February 9, 2000, the Acting Director of
Tri al Court Servi ces for t he State Cour t
Adm nistrative Ofice advised the circuit court
t hat

only substantive change was t hat

2As st ated above, LAO 2002-01 repl aced LAO 2000- 01.

The

LAO 2002-01 gave the clerk

responsi bility for proceedings regarding nane changes and
del eted the references to nanme changes found i n paragraphs 2,

3,

and 5.



“we have revi ewed t he above ref erenced
Adm ni strative Order and find that it confornms with
the requirenents of MCR 8.112(B). This order is
bei ng accepted and filed until advised by your
court of any change.”

The Lapeer County Cerk and the M chigan
Associ ation of County Clerks filed this original
action in the Court of Appeals requesting a wit of
superintending control. Their conplaint alleged,
anmong ot her things:

“17. The Court's Admnistrative Oder, No.
2000-1 violates Mchigan's Constitution, |aws, and
court rules by preventing the Cerk fromperformng
her constitutional and statutorily nmandated duti es.
Specifically, by I SSui ng and i npl ementi ng
Adm ni strative Order No. 2000-1, the Court usurped
the Cerk's constitutional and statutory duties
with respect to Paragraphs 2, 3, and 5 of the
O der.

“18. Both famly division judges in Lapeer
County (Judges Preisel and Higgins) prohibit the
County Cerk from performng her circuit court
duties wth respect to juvenile matters by
preventing her from openi ng new cases, naintaining
t he care and custody of the court records, entering
data into the Court's JI'S system performng court
roomfunctions, preventing the Cerk fromassisting
the public as well as other judicial staff and
enpl oyees, and accounting for the court's finances.

* * %

“20. Judges Higgins and Preisel further refuse
to allow the County Clerk to perform as Cerk of
the circuit court with respect to trials.”

Plaintiffs' conplaint requested the Court of
Appeals to declare unlawful the Lapeer Circuit
Court admnistrative order, and to direct the
judges of the famly division of the Lapeer G rcuit
Court to conply with Const 1963, art 6, § 14,
statutes, and court rules by permtting the county
clerk to perform her legally authorized duties as
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clerk of the court for the famly division of the
circuit court.

Lapeer County, the local funding unit, intervened. The
Court of Appeals granted the county clerk’s request for
superintending control. In re Lapeer Co Clerk, 242 M ch App
497; 619 Nwad 45 (2000). This Court granted defendants
application for leave to appeal® and issued an opinion per
curiamhol ding that the Court of Appeal s | acked subject-matter
jurisdiction over plaintiff’s conplaint and reversing the
judgment of the Court of Appeals. 465 Mch 574.

Plaintiff then filed a conplaint with this Court for an
order of superintending control, and the case was schedul ed
for oral argunment as on | eave granted.*

[1.  STATEMENT OF JURI SDI CTI ON

This Court has jurisdiction over plaintiff’s conplaint
for an order of superintending control as an original action.
Id.

[11.  ConsTi TUTI ONAL RULE- MAKI NG AUTHORI TY

As stated above, the contested adm nistrative order, LAO
2002-01 nust be replaced by a new administrative order by
July 1, 2003. See Suprene Court Adm nistrative Oder No.

2003- 2. 467 Mch __ (2003). Under this admnistrative

3463 M ch 969 (2001).
4466 M ch 1222 (2002).



order, the clerk nmust be given the opportunity to participate
in the devel opnent of the plan provisions for managi ng court
records, and the clerk may file a statenent of concurrence or
di sagreenent with the records managenent portion of the plan.
The order also calls for nediation of disagreenents at the
Suprenme Court’s direction.

Inlight of the inpending newl ocal adm ni strative order,
we need not specifically coment on the now superseded plan
and, instead, address it in our capacity to make rules for the
judiciary pursuant to Const 1963, art 6, 8 5,° which entrusts
this Court with the authority and duty to prescribe general
rul es governing the practice and procedure of all courts in
the state. Accordingly, we invoke our rule-nmaking authority
toclarify the underlying issue, which undoubtedly affects the
practice and procedure of the <courts of this state.
Therefore, we find it appropriate to address the issue of the
constitutional functions of the circuit court clerk to provide

gui dance to circuit courts in crafting future admnistrative

*Const 1963, art 6, 8 5 provides:

The suprene court shall by general rules
establish, nodify, amend and sinplify the practice
and procedure in all courts of this state. The
distinctions between law and equity proceedi ngs
shall, as far as practicable, be abolished. The
of fice of master in chancery is prohibited.



or ders.
| V. CoNSTI TUTI ONAL ANALYSI S
A, THe Consti Tuti oNAL DutiES OF A G Rcul T CourT CLERK

The threshold inquiry is what duties, if any, inhere in
the position of clerk of the circuit court.

The of fice of the county clerk is constitutionally based,
t hus we conmence our analysis by exam ning the constitution
itself. Wen interpreting the constitution, our task is to
give effect to the comon understandi ng of the text:

“A constitution is made for the people and by

t he peopl e. The interpretation that should be given

it is that which reasonable minds, the great mass

of the people themselves, would give it. 'For as

the Constitution does not derive its force fromthe

convention which framed, but from the people who

ratified it, the intent to be arrived at is that of

the people, and it is not to be supposed that they

have | ooked for any dark or abstruse neaning in the

wor ds enpl oyed, but rather that they have accepted

them in the sense most obvious to the common

understanding, and ratified the instrunent in the

belief that that was the sense designed to be

conveyed.’ (Cooley's Const Lim81).” [ Traverse City

School Dist v Attorney Gen, 384 M ch 390, 405; 185

N2d 9 (1971).]
Wrds  nust be given their ordi nary meani ngs, and
constitutional convention debates and the address to the
peopl e are rel evant, al though not controlling. People v Nash,
418 M ch 196, 209; 341 NW2d 439 (1983) (opinion by BRI CKLEY,
J.). Further, every provision nust be interpreted in the
| ight of the docunment as a whole, and no provision should be

construed to nullify or inpair another. In re Probert, 411
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M ch 210, 232-233 n 17; 308 NW2d 773 (1981).

Under our constitution, the county clerk serves in the
uni que posture of being both an executive officer and an
officer of the judicial branch. Const 1963, art 7, 8§ 4
provi des:

There shall be elected for four-year terns in
each organi zed county a sheriff, a county clerk, a
county treasurer, a register of deeds and a
prosecuting attorney, whose duties and powers shall
be provided by law. The board of supervisors in any
county may conbine the offices of county clerk and
register of deeds in one office or separate the
sanme at pleasure. [Enphasis added.]

Const 1963, art 6, 8 14 provides:

The clerk of each county organized for
judicial purposes or other officer performng the
duties of such office as provided in a county
charter shall be clerk of the circuit court for
such county. The judges of the circuit court may
fill a vacancy in an elective office of county
clerk or prosecuting attorney wthin their
respective jurisdictions.

In providing that the county clerk is to be the clerk of
the circuit court, Const 1963, art 6, 8 14 is silent regardi ng
specific duties to be perforned by the clerk in its judicial
capacity. In fact, although since 1835°% the constitution has
provi ded that the county clerk shall al so function as cl erk of
the court, the duties of the clerk in its judicial capacity

have never been enunerated i n any version of our constitution.

Because the text of the constitution itself provides no clear

See Const 1835, art 6, 8§ 5.
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answer, we nust exam ne ot her sources to ascertain the common
understanding of the term“clerk of the circuit court.”

The office of clerk of the court existed in Mchigan
before statehood. 1n 1823, the United States Congress passed
an act that provided, “there shall be but one clerk of the
Suprene Court of the territory of Mchigan, who shall perform
all the duties of the clerk of said court[.]” See Scott v
Detroit Young Men’s Society’s Lessee, 1 Doug 119, 140 (1843).
The county clerk was charged with the duties of the clerk of
the circuit court in 1830. Whallon v Circuit Judge for Ingham
Co, 51 Mch 503, 511; 16 NwW 876 (1883). The office of the
circuit court clerk was incorporated into our constitution in
1835. Const 1835, art 6, 8§ 5. Evi dence suggests that the
provision in the 1835 constitution arose out of necessity, for
at that tine

judges travelled a circuit and could not suitably

carry out the mnisterial functions of the circuit

court. Since a county clerk was maintaining county
records and files, it was natural to delegate the
judicial mnisterial functions to the county
clerk’s office. Circuit court docunents could then

be filed and maintained daily at a fixed |ocation

in each county, instead of at those select tines

the circuit judge was in the county. [Metzger &

Conl ey, Relationship of the county clerk to the

circuit court, 60 Mch BJ 849 (1981).]

In other words, it appears that the people ratifying Const

1835, art 6, 8§ 5 understood that the circuit court clerk was

to have the care and custody of court records. As such, we
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conclude that the clerk has a constitutional obligation to
have the care and custody of the circuit court’s records and
that the circuit court nmay not abrogate this authority. See
In the Matter of Head Notes to the Opinions of the Supreme
Court, 43 M ch 640, 643; 8 NW552 (1880)(“the essential duties
[of a constitutional officer] cannot be taken away, as this in
effect would result in the abolishnent of the office. . .”7).

In addition to the clerk’s custodial duties, there are
undoubt edl y nunerous other duties that have historically been
performed for the circuit court by the clerk. Although the
conpl ete scope of these noncustodial duties is unclear, what
is clear is that throughout the history of the office, these
noncust odi al duties have been purely mnisterial in nature.
For exanple, the Revised Statutes of 1838, tit 1, ch 6, § 10,
provi ded that upon court recess, the clerk of the circuit
court was to make a conplete record of all cases finally
deternmi ned and present the record to the judge at the start of
the next term In 1840, the | aw provided that the court clerk
woul d be paid ten cents a folio for making a conplete record
of a case if required to do so by a party. See Emery v

Whitwell, 6 M ch 474, 486 (1859).’ Court clerks al so conputed

‘Significantly, these early | aws setting forth the duties
of the clerk were subject to repeal, denonstrating that
al though the clerk’s duties remained mnisterial, the exact
nature of the duties was subject to change. Id.
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anounts due on bonds,® generated transcripts,® filed
transcripts,!® entered and docketed judgnents,! advertised
wits of judgnent,!* certified and filed stipulations,?®
received court papers,! transmtted certified copies of
proceedings to the Suprenme Court,! certified various court
docunents, *®* and accepted court filings.! Court clerks could
not undertake nonm nisterial functions, such as assessing
damages in a contested action, !® exercising any judicial power
over individuals,' or taking conplaints and issuing
warrants.? In addition, it was well understood that these

noncustodial mnisterial functions were subject to change.

81d. at 487.

‘Lathrop v Hicks, 2 Doug 223, 227 (1846).

Y Jewett v Bennett, 3 Mch 198, 199 (1854).
YId.

Drew v Dequindre, 2 Doug 93, 96 (1845).
Brarrand v Bentley, 6 Mch 281, 283 (1859).
“1d.

“puffield v Detroit, 15 M ch 474, 478 (1867).
1d. at 477.

Y"clay v Penoyer Creek Improvement Co, 34 M ch 204, 206
(1876) .

80’/Flynn v Holmes, 8 Mch 95, 97 (1860).
Ypeople v Swift, 59 M ch 529, 547; 26 NW 694 (1886).
people v Colleton, 59 M ch 573, 576; 26 NW 771 (1886).
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Emery, supra at 486 (stating that, although at one tinme the
clerk was required to nmke records of proceedings, the
statutes requiring the records were repeal ed).

There is no evidence that the conmon understandi ngs of
the custodial and mnisterial functions of the circuit court
cl erk have changed significantly since the enactnent of the
constitution of 1835. See, e.g., Sabbe v Wayne Co, 322 M ch
501, 503; 33 NWad 921 (1948) (describing the role of county
clerks in the circuit court as “purely mnisterial”).
Therefore, it appears that at the time the people ratified the
constitution of 1963, the commobn understanding of the term
“clerk of the circuit court” was that the clerk was to (1)
have t he care and custody of the court records and (2) perform
noncustodi al duties that are mnisterial in nature, although
t hose noncustodial mnisterial duties are subject to change.

B. THe CustoDi AL FUNCTI ON

As stated above, the historical evidence surrounding
Const 1963, art 6, 8 14 suggests that the circuit court clerk
is obliged to have the care and custody of the court’s
records. Because we conclude that this custodial functionis
one contenplated by the ratifiers of the constitutional
provi sion, the constitution nmust be interpreted as nandati ng
this role. Accordingly, we hold that the circuit court clerk

nmust performthe custodial function, which the circuit court
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may not abrogat e.

The scope of the ~custodial function is |imted.
Hi storically, circuit court clerks acted as guardi ans of court
records, ensuring their safekeeping as the judges rode from
circuit tocircuit. The circuit court clerk’s role of having
the care and custody of the records nmust not be confused with
ownership of the records. As custodian, the circuit court
clerk takes care of the records for the circuit court, which
owns the records. Not hing in the constitutional custodial
function gives the circuit court clerk independent ownership
authority over court records. Accordingly, the clerk nust
make those records available to their owner, the circuit
court. The clerk is also obligated to nake the records
avai l abl e to nenbers of the public, when appropriate.

C.  THE NoncusToDl AL M NI STERI AL FUNCTI ON

In addition to the custodial function, the constitution
contenpl at es noncustodial mnisterial duties. In order to
deternmine the scope of a circuit court clerk’s noncustodi al
mnisterial duties, because they are subject to change, we
must first ascertain who has the authority to define the
noncust odi al mnisterial duties of the court clerk. Again, we
turn first to the constitutional text. Qur constitution
specifically addresses the doctrine of separation of powers:

The powers of governnent are divided into
t hree br anches: | egi sl ative, executive and
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judicial. No person exercising powers of one branch
shal | exerci se powers properly bel ongi ng to anot her
branch except as expressly provided in this
constitution. [Const 1963, art 3, § 2.]

As st at ed above, the constitution expressly provides that
the county clerk, an executive officer, shall also be an
officer of the judicial branch. It does not follow, however,
that the executive branch then has the ability to control that
aspect of the judicial branch.

Const 1963, art 6, 8 1 provides:

The judicial power of the state is vested
exclusively in one court of justice which shall be
divided into one suprenme court, one court of
appeals, one trial court of general jurisdiction
known as the circuit court, one probate court, and
courts of limted jurisdiction that the |legislature
may establish by a two-thirds vote of the nmenbers
el ected and serving in each house. [Enphasis
added. ]

Further, Const 1963, art 6, 8 5 provides:

The suprenme court shall by general rules
establish, modify, amend and simplify the practice
and procedure in all courts of this state. The
di stinctions between law and equity proceedings
shall, as far as practicable, be abolished. The
office of nmaster 1in chancery 1is prohibited.
[ Enphasi s added. ]

Agai n, no constitutional provision should be construed to

nullify or inpair another. In re Probert, supra. To
interpret Const 1963, art 7, 8 4 (“[t]here shall be . . . a
county clerk . . . whose duties and powers shall be provided

by law’) to grant the executive branch the power to dictate
the mnisterial admnistration of the circuit court would
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nullify both art 6, 8 1 (providing that the judicial power of
the state is vested exclusively in one court of justice) and
art 6, 8 5 (providing that the Supreme Court shall establi sh,
nmodi fy, amend, and sinplify the practice and procedure in al
courts of this state).

Further, to so interpret art 7, 8 4 would violate the
separation of powers doctrine of art 3, 8 2. Al though the
county clerk is expressly made an officer of the judiciary,
neither art 7, 8 4 nor art 6, 8 14 expressly provides that the
county clerk or any other executive-branch official my
prescribe the mnisterial operations of court practice and
procedure. Rather, that power is expressly and exclusively
vested in the Suprene Court under art 6, § 5:

The judici al powers derived from the
Constitution include rulemaking, supervisory and
other admnistrative powers as well as traditional
adj udi cative ones. They have been exclusively
entrusted to the judiciary by the Constitution and
may not be di m ni shed, exercised by, nor interfered
with by the other branches of governnment w thout
constitutional authorization. [In re 1976 PA 267,

400 M ch 660, 663; 225 NWad 635 (1977).]

I ndeed, the power of the judiciary to direct its
m ni sterial operations has been noted for well over a century.
In Allor v Bd of Auditors of Wayne Co, 43 Mch 76, 97; 4 NW
492 (1880), this Court held:

[NNo court, in the exercise of its functions,
can be lawfully subjected to the control or
interference of any executive or mnisterial

authority, or <can receive directions for any
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pur pose except from such other courts as are
aut hori zed by t he Constitution to have
“superintending control over inferior courts.” No
court has a right to allow any other interference
or to submt to it.

And in this sane regard it is also very

clearly settled by the Constitution that judicial

power can only be vested in courts and judicial

of ficers[.]
In Whallon, supra at 508, the Court explained that the circuit
court clerks “are officers of the court, and subject to its
direction in all things necessary to a proper adm nistration
of the law during its sessions.” Further, in Smith v Kent
Circuit Judge, 139 M ch 463, 464; 102 NW971 (1905), the Court
noted that the clerk of the circuit court, although also an
executive officer, is subject to all legitimte court orders:

The county clerk is a constitutional officer

(Const. 8§ 12, art. 6), and is by that section nmade

the clerk of the circuit court of such county.

Section 221, 1 Conp. Laws, requires himto attend

every termof court; gives himthe care of all the

records, seals, books, and papers pertaining to the

office of the clerk of such court, and filed or

deposited therein. Neither the Constitution nor the

statute prescribes his duties. He 1is therefore

subject to all the legitimate orders of the court

of which he is clerk. [ Enphasis added. ]
Finally, in McDougall v Schanz, 461 Mch 15, 30-31; 597 NWd
148 (1999), this Court recently addressed its exclusive
constitutional authority regarding rules governing practice
and procedure in the admnistration of the courts and
concluded that if a ~court rule concerns only court

adm ni strati on, it prevails over contrary statutory
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provi si ons.

Therefore, we hold that prescribing the exact nature of
a clerk’s noncustodial mnisterial functions is a matter of
practice and procedure in the adm nistration of the courts.
Accordingly, the authority to prescribe the specific
noncustodi al mnisterial duties of the clerk of the circuit
court lies exclusively with the Supreme Court under Const
1963, art 6, § 5.

As such, the judiciary is vested with the constitutional
authority to direct the circuit court clerk to perform
noncust odi al m ni steri al duties pertaining to court
admnistration as the Court sees fit. This authority includes
the discretion to create duties, abolish duties, or divide
duties between the clerk and ot her court personnel, as well as
the right to dictate the scope and formof the performance of
such noncustodial mnisterial duties.

V. EFFect oF STATUTES AND COURT RULES
Prescribing the duties that arise under the clerk's
noncustodial mnisterial function is a matter of court
procedure and admi ni stration. W have al ready concl uded t hat
the constitution grants this Court the exclusive authority to
determne, as a matter of court adm nistration, which duties
conpri se the noncustodial mnisterial functions of the circuit

court clerk and how those duties are to be perforned.
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Therefore, should the Legi slature enact statutory duties that
conflict with this Court’s enuneration of duties in the court
rules, the court rules nust prevail. McDougall, supra. This
does not nean, however, that any statute pertaining to the
duties of the clerk of the circuit court violates separation
of powers. Rather, if there is no inherent conflict between
the statutes and the court rules, “[wje are not required to
decide whether [the] statute is a legislative attenpt to
supplant the Court’s authority.” 1Id. at 24, quoting People v
Mateo, 453 M ch 203, 211; 551 NWad 891 (1996).

We concl ude that the statutes pertaining to the duties of
the county clerk are in harnony with our court rules. MCR
8.110(C)(3) clearly provides that the chief judge of the court
has the power to direct matters relating to the adm nistration
of the court:

As director of the admnistration of the
court, a chief judge shall have administrative
superintending power and control over t he judges of
the court and all court personnel W th authority
and responsibility to:

(a) supervise casel oad nanagenent and nonitor
di sposition of the judicial work of the court;

(b) direct the apportionnment and assi gnment
of the business of the court, subject to the
provi sions of MCR 8. 111,

(c) determne the hours of the court and the
judges; coordinate and determne the nunber of
j udges and court personnel required to be present
at any one tine to perform necessary judicial and
adm ni strative work of the court, and require their
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presence to performthat work;

(d) supervi se the performance of all court
personnel, with authority to hire, discipline, or
di scharge such personnel, with the exception of a
judge's secretary and law clerk, if any;

(e) coordi nate j udi ci al and per sonne
vacati ons and absences, subject to the provisions
of subrule (D);

(h) effect conpliance by the court with all
applicable court rules and provisions of the |aw,
and

(i) perform any act or duty or enter any order
necessarily incidental to carrying out the purposes
of this rule. [Enphasis added. ]

MCR 8. 105 sets forth the general duties of circuit court

cl erks:

(A) Ofice Hours. The office of the clerk of
every court of record nust be open, and the clerk
or deputy clerk nust be in attendance, during
business hours on all days except Saturdays,
Sundays, and |egal holidays, and at other tines
that the court is in session.

(B) Court Records and Reporting Duties. The
clerk of every circuit court shall maintain court
records!?! and nake reports as prescribed by MR
8.119.

(C Notice of Judgnments, Orders, and Opi ni ons.
Notice of a judgnment, final order, witten opinion
or findings filed or entered in acivil actionin a
court of record nust be given forthwith in witing

2'\We note that, inthis context, it is clear that the word
“maintain” refers to the clerk’s custodial duty. See Random
House Webster’s College Dictionary (2001), which defines
“maintain” as “1. to keep in existence or continuance;
preserve.”
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by the court clerk to the attorneys of record in
the case, in the manner provided in MCR 2.107.

(D) Filing of Assurance of D scontinuance
Under MCL 445.870 . . . . The clerk of every
judicial circuit shall, wi thout charge, receive and
file an assurance of di sconti nuance accepted by the
Attorney Ceneral under MCL 445.870 .

MCR 8.119 sets forth the duties of circuit court clerks
regarding court records and reports:

(A) Applicability. This rule applies to all
actions in every trial court except that subrule
(D)(1) does not apply to civil infractions.

(B) Records Standards. The clerk of the court
shall conply with the records standards in this
rule and as prescribed by the M chigan Suprene
Court.

(C© Filing of Papers. The clerk of the court
shall endorse on the first page of every docunent
the date on which it is filed. Papers filed with
the clerk of the court must conply with M chigan
Court Rules and Mchigan Suprene Court records
standards. The clerk of the court may reject papers
which do not conform to MCR 2.113(C) (1) and MR
5.113(A)(1).

(D) Records Kept by the derk. The clerk of
the court of every trial court shall keep records
in the form and style the court prescribes and in
accordance with Michigan Supreme Court records
standards and local court plans. A court may adopt
a conputerized, mcrofilm or word-processing
system for maintaining records that substantially
conplies with this subrule.

(1) Indexes and Case Files. The clerk shal
keep and maintain records of each case consisting
of a nunerical index, an alphabetical index, a
regi ster of actions, and a case file in such form
and style as may be prescribed by the Suprene
Court.
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(2) Cal endars. The clerk may maintain
cal endars of actions. A calendar is a schedul e of
cases ready for court action that identifies tines
and places of activity.

* * *

(4) Oher Records. The clerk shall keep in
such form as may be prescribed by the court, ot her
papers, docunments, materials, and things filed with
or handled by the court including but not limted
to wills for safekeeping, exhibits and other
di scovery materials, requests for search warrants,
marriage records, and administrative activities.

(E) Access to Records. The clerk may not
permt any record or paper on file in the clerk's
office to be taken fromit wi thout the order of the
court.

(1) Unless access to a file, a docunment, or
information contained in a file or docunent is
restricted by statute, court rule, or an order
entered pursuant to subrule (F), any person nay
i nspect pl eadings and other papers in the clerk's
of fice and may obtai n copies as provided in subrule
(B)(2) and (E)(3).

(2) If a person wishes to obtain copies of
papers in a file, the clerk shall provide copies
upon recei pt of t he reasonabl e cost of
reproduction. If the clerk prefers, the requesting
person may be permtted to nake copies at personal
expense under the direct supervision of the clerk.
Except for copies of transcripts or as otherw se
directed by statute or court rule, a standard fee
may be established for providing copies of papers
inafile.

(4) Every court, shall adopt an admi nistrative
order pursuant to MCR 8.112(B) to

(a) nmake reasonabl e regul ati ons necessary to
protect its public records and prevent excessive
and unreasonabl e interference with the di scharge of
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its functions;

(G Reporting Duties.

(1) The clerk of every court shall submt
reports and records as required by statute and
court rule.

(2) The clerk of every court shall submt
reports or provide records as required by the State
Court Administrative Ofice, wthout costs.

[ Enphasi s added. ]

MCL 600. 571 provides:
The county clerk of each county shal

(a) Be the clerk of the circuit court for the
county.

(b) Attend the circuit court sessions.

(c) Appoint in counties with nore than 1
circuit judge or having nore than 100, 000
popul ati on but Iless than 1,000,000 a deputy for
each judge and approved by the judge to attend the
court sessions. Each deputy shall receive a salary
of at |east $6,500. 00.

(d) Onthe first day of each court termrender
an accounting to the court of all funds, stocks or
securities deposited with the court clerk pursuant
to court order.

(e) Wthin 10 days after the begi nning of each
court term pay over to the county treasurer all
fees belonging to the county received during the
preceding court term together with an accounting
t her eof .

(f) Have the care and custody of all the
records, seals, books and papers pertaining to the
office of the clerk of such court, and filed or
deposited therein, and shall provide such books for
entering the proceedings in said court, as the
judge thereof shall direct.
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(g) Perform such duties as may be prescribed
by court rule. \Wenever in any statute of this
state, the designation "register in chancery"
occurs, it shall be deenmed to apply to the clerk of
the circuit court. [Enphasis added.]

W find no conflict in the court rules and the statutes
in this area, and note that this reinforces our analysis of
the historical understanding of the role of the circuit court
clerk as discussed above. MCL 600.571(f) and (g) nerely
codify the historical understanding of the dual nature of the
clerk’s function: subsection f refers to the custodial
function, while subsection g refers to the noncustodi al
m ni sterial function.

In addition, MCL 600.1007 provides:

As with circuit court, the county clerk is the
clerk of the court for the famly division of the
circuit court.

Finally, MCL 600.1027 provides, in pertinent part:

(1) At the time of commencing an ancillary
guardi anship or |imted guardi anship proceeding in
the famly division of circuit court, the party
comenci ng t he proceedi ng shall pay a $50.00 filing
fee to the family division of circuit court.

* * *

(3) The clerk of the court, on or before the
fifth day of the nonth foll ow ng the nonth in which
any fees are collected under this section, shall
transmit to the county treasurer all fees collected
under this section during the preceding nonth.
Wthin 15 days after receiving the fees, the county
treasurer shall transmt all fees collected to the
state treasurer for deposit in the state court fund
created by section 15la. [Enphasis added.]
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Taken together, the statutes nerely reiterate art 6, 8§
14 and provide that the circuit court clerk nust have the
care and custody of court records and exercise the duties
prescribed by court rule, including attending court sessions
and transmtting fees received. Although the statutes, |ike
the court rules, set forth broad areas of responsibility,
t hey refrain from specifying exactly  what t hose
responsibilities entail and howthe clerk shall performthose
responsibilities. Rather, the statutes provide that either
the judge?® or the court rules? shall prescribe the exact
noncustodi al ministerial duties of the clerk. In so doing,
the statutes codify the  historical cust odi al and
noncustodial, mnisterial functions of the circuit court
cl erks.

VI . CoNcLusI ON

The constitutionally created office of the clerk of the
circuit court must have the care and custody of the court
records and can perform noncustodial mnisterial functions
of the court. The custodial function requires that the clerk
act as qguardian of the records, providing for their
saf ekeepi ng. The cl erk’s noncustodial mnisterial duties are

directed by the Court, as the determ nation of the precise

2MCL 600. 571(f).
ML 600. 571( Q).
27



noncustodial mnisterial duties to be perforned is a matter
of court admnistration entrusted exclusively to the
judiciary under Const 1963, art 3, 8 2 and Const 1963, art
6, 88 1, 5.
The conpl aint for superintending control is dismssed.
Maura D. Corrigan
El i zabeth A. Weaver
Cifford W Tayl or

Robert P. Young, Jr.
St ephen J. Mar kman

CAVANAGH, J.
I concur in the result only.

M chael F. Cavanagh
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STATE OF MI CHI GAN

SUPREME COURT

In re LAPEER COUNTY CLERK

LAPEER COUNTY CLERK,
Plaintiff,
v No. 121400
LAPEER Cl RCUI T COURT,
Def endant ,
and
COUNTY OF LAPEER,

I nt er veni ng Def endant .

KELLY, J. (concurring in part and dissenting in part).

| agree that intervening circunstances render noot the
i ssues presented in this case. However, they wll arise
again and require judicial resolution. Therefore, | agree
that the Court should address the issues at this tine. |
wite separately to indicate that | believe that certain of

the mpjority's findings and its | egal anal ysis are incorrect.



SEPARATI ON OF POWERS--- PRUDENTI AL CONCERNS
The conpl ex environment of the trial court requires that
we al l ow chi ef judges to manage the day-to-day operation of
their courts. Judicial Attorneys Ass'n v Michigan, 459 M ch
291, 298-299; 586 NW2d 894 (1998). Accordingly, our court
rules provide chief judges latitude in adapting the
adm nistration of their courts to their particular

ci rcunst ances. !

'For instance, MCR 8.110(C) provides, in part:

(2) As the presiding officer of the court, a
chi ef judge shall

(c) initiate policies concerning the court's
internal operations and its position on externa
matters affecting the court;

* * *

(3) As director of the admi nistration of the
court, a chief judge shall have admnistrative
superi ntendi ng power and control over the judges of
the court and all court personnel with authority
and responsibility to:

(a) supervise casel oad managenent and nonitor
di sposition of the judicial work of the court,

(b) direct the apportionnent and assi gnnent of
the business of the court, subject to the
provi si ons of MCR 8. 111;

* * %

(f) supervise court finances, including financia
pl anni ng, the preparation and presentati on of budgets, and
(conti nued. . .)



Qur Legislature is also cognizant of the needs of the
circuit courts. Hence, it drafted MCL 600.571 to give them
di scretion in determning how best to utilize the services
of the county clerks. | find no conflict between the
statutes regulating the duties of the clerk of the circuit
court and our court rules.

The majority apparently agrees with this concl usion
Ante at 22-29. Yet, it engages in further analysis. In
doing so, it holds that, as a matter of constitutional |aw,
the judiciary alone nay regul ate the noncustodi al duties of
the clerk of the circuit court. By reaching this issue, the
majority violates the principle that we will not address a
constitutional question unless necessary. Booth Newspapers,
Inc v Univ of Michigan Bd of Regents, 444 M ch 211, 234; 507
NW2d 422 (1993). However, because | do not believe that the
majority's analysis supports its conclusion, | offer the
foll om ng counter-anal ysis.

COUNTER- ANALYSI S

The M chigan Constitution vests this Court with the

Y(...continued)
financi al reporting;

(i) performany act or duty or enter any order
necessarily incidental to carrying out the purposes
of this rule.



authority to prescribe the rules of practice and procedure
in the courts. Const 1963, art 6, 8 5. These attributes of
judicial authority "may not be di mi ni shed, exercised by, nor
interfered with by the other branches of governnent wi thout
constitutional authorization." In re 1976 PA 267, 400 M ch
660, 663; 255 NW2d 635 (1977).

Moreover, this Court has |ong recogni zed that

[I]t is sinply inpossible for a judge to do
not hi ng but judge; a legislator to do nothing but
| egi sl ate; a governor to do nothing but execute
the laws. The proper exercise of each of these
three great powers of governnent necessarily
i ncludes sone ancillary inherent capacity to do
things which are normally done by the other
depart nments.

Thus, both the | egi slative departnment and t he
judicial departnment have certain housekeeping
chores which are prerequisite to the exercise of
| egi sl ative and judicial power. And, to acconplish
t hose housekeeping chores both departnents have
i nherently a nmeasure of administrative authority
not unlike that primarily and exclusively vested
in the executive departnent. [ Wayne Circuit Judges
v Wayne Co, 383 Mch 10, 20-21; 172 NwWd 436
(1969), superseded by 386 Mch 1; 190 NWed 228
(1971) (On Rehearing).]

The nmajority carries this rationale nuch further,
asserting that, if art 7, 8 4 applied to the county clerk's
duties as clerk of the court, it would necessarily violate
the separation of powers clause. | believe this assertion
i S i naccurate.

Qur constitution, in detailing the requirenents of the
separation of powers, provides:
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The powers of the governnent are dividedinto
three branches; | egi sl ative, executive, and
judicial. No person exercising the powers of one
branch shal | exerci se powers properly belonging to
anot her branch except as expressly provided in
this constitution. [Const 1963, art 3, 8§ 2.]

Thus, while our constitution nmandates separati on of powers,
that mandate is qualified to allow the exercise of one
branch's power by another branch when the constitution
expressly provides for it. It appears to ne that art 7, 8§
4 contains one such qualification.

Article 7, 8 4 provides that: "There shall be . . . a
county clerk . . . whose duties shall be provided by I[aw "
W have consistently held that, when the constitution
requires that details be provided by law, the Legislature
al one can provide those details. People v Bulger, 462 M ch
495, 508-509; 614 NVW2d 103 (2000).2 There is no reason to
deviate in this case from our previous hol dings.

There is sone support for the conclusion that the
drafters of the constitution made the county clerk the clerk

of the circuit court to provide a check against judicial

power.?® Consequently, it is possible that art 7, 8 4 was

’The majority apparently believes that, if it interprets
art 7, 8 4 so that it applies to the clerk's mnisterial
noncust odi al duties, the executive branch woul d be enmpowered
to define those duties. Ante at 18-19. | believe this is an
error that has msled the magjority in its analysis.

3See, e.g., the coments of Delegate Paul V. Gadola, a
(conti nued. . .)



intended to set |limts on the power of the judiciary by
taki ng advantage of the constitutional qualification to
separation of powers. |If this were the case, there woul d be
no di scord between art 7, § 4 and art 3, § 2.1

If we ascribe to art 7, 8 4 the neaning that | believe
the framers of the constitution intended, it would scarcely
render ineffectual the power of the judicial branch.
Al t hough the Legislature would have the authority to enact
| aws regul ating the duties of the clerk of the circuit court,
it would be bound by the sane principles that constrain us.

Thus, it could not extend the duties of the clerk beyond

3(...continued)
retired circuit judge, who stated:

Renmenber that the clerk is the one that has
charge of all the records of the circuit court.
The clerk wites the journal. And, you know, the
circuit judges can’t conceal too nuch, because
every day there is a diary witten of their doings
and they sign it every day, and you can find it

1,000 years fromnow if the records are kept. [1
O ficial Record, Constitutional Convention 1961, p
1371. ]

“There are possibly other policy considerations at work
as well. For instance, the drafters coul d have been concerned
about cost and efficiency. By providing that the county clerk
serves as a depository for nost of the docunments in a county,
the drafters potentially nmade access to inportant docunents
nore efficient. Also, the drafters may have been concerned
that requiring the clerk to performall the mnisterial duties
of the circuit court would be too costly. Thus, they may have
included a fiscal pressure valve within art 7, 8 4 to allow
the Legislature to limt the clerks' duties when the clerks
becone inefficient.



those that are purely mnisterial; it could do no nore than
designate which mnisterial noncustodial duties the clerk
m ght perform

| conclude that the constitution has provided the
Legislature with the authority to define and limt the
m ni sterial noncustodial duties that the clerk of the circuit
court may perform However, because neither the constitution
nor any |egislative enactnents at present limt the clerk's
mnisterial duties, the clerk is subject to all the
| egitimate orders of the court. MCL 600.571(Q); Smith v Kent
Circuit Judge, 139 M ch 463, 464; 102 NW 1905 (1905).

ConCLUSI ON

| agree with the majority's conclusion that the issues
presented in this case are noot but should be addressed at
this tine. Additionally, | agree that the constitution
protects the clerk's function as custodian of circuit court
records. Finally, | agree that there is no conflict between
the statutes regulating the duties of the clerk of the court
and the court rules.

Beyond these limted observations, | cannot agree with
the majority opinion.

Marilyn Kelly



